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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a wholesale beverage distributor that seeks to employ the beneficiary as programmer/analyst.
The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant
to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(a)(15)(H)()(b).

The director denied the petition because the proffered position is not a specialty occupation. On appeal, the
petitioner submits a statement regarding the beneficiary’s proposed job duties.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184 (i)(1), defines the term
"specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required to
perform the duties is usually associated with the attainment of a baccalaureate or higher
degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in
its entirety before issuing its decision.
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The petitioner is seeking the beneficiary’s services as a programmer/analyst. Evidence of the beneficiary’s
duties includes: the I-129 petition; the petitioner’s September 29, 2000 letter in support of the petition; and
the petitioner’s response to the director’s request for evidence. According to this evidence, the beneficiary
would perform duties that entail planning, developing, testing, and documenting computer programs and
systems. The petitioner indicated that a qualified candidate for the job would possess a bachelor’s degree in
computer science.

The director found that the proffered position was not a specialty occupation, because the job description
provided failed to establish in sufficient detail the specific job duties and the time to be devoted to each one.
The director determined that the petitioner failed to establish any of the criteria found at 8 C.F.R.
§ 214.2(h)(4)(iii)(A).

On appeal, counsel states that the petitioner’s letter confirms the fact that the instant position constitutes a
specialty occupation. The AAO does not agree, however, that the letter submitted on appeal provides
sufficient information to clarify the nature of the proffered position. Moreover, upon review of the record, the
petitioner has established none of the four criteria outlined in 8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, the
proffered position is not a specialty occupation.

The letter submitted on appeal indicates that the beneficiary would be responsible for developing a new type
of software suited to the petitioner’s business, as well as developing a commercial version for outside
distribution. The addition of this new duty is a substantial change to the original job description. The
petitioner must establish that the position offered to the beneficiary when the petition was filed is a specialty
occupation. See Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249 (Reg. Comm. 1978). If significant
changes are made to the initial request for approval, the petitioner must file a new petition rather than seek
approval of a petition that is not supported by the facts in the record. Because the original petition did not
mention the development of software to be marketed to other companies, this duty is not included in the AAO’s
analysis of the facts. The AAO concurs with the director’s assessment of the job description on the record, in that
it is vague and generic and contains insufficient detail. The AAO also agrees with the director’s determination
that the record fails to describe which of the beneficiary’s proposed duties would be carried out over the course of
the three-year employment period.

Due to the lack of detail discusses above, it is determined that the petitioner has failed to establish that the
proffered position is a specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of
the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



